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Introduction

The Office of Public Access Counselor is pleasegravide you with a copy of this
“Public Records Request Guide,” created to additessjuestions and issues offenders
face when seeking access to records. The Indiamer@l Assembly created the Public
Access Counselor’s office by statute in July 19898er Governor Frank O’'Bannon had
created the office by executive order in 1998. fdie of the office, among other things,
is to prepare and distribute interpretive and etiosal materials such as this guide. This
guide is available in PDF format on our website wwil.gov/pac.

In this guide, you will find information about reggting documents and filing a formal
complaint with this office. It will provide guideles on completing the complaint form,
what the process is once the complaint is receiwddit to expect after the opinion is
issued and helpful tips for requesting documeritsis the hope of the Public Access
Counselor’s office that this guide will answer qiimss which may arise as records are
requested and complaints are filed.

This guide addresses many issues but is not intetadiee a substitute for seeking advice
from legal counsel. While this office cannot seagelegal counsel for any person, we are
available to answer questions related to Indiapaldic access laws. Please feel free to
contact this office using the contact information\pded on the front of this guide if you
have any questions or problems related to the palltess statutes.

Sincerely,

Loty bsidor flead

Heather Willis Neal
Indiana Public Access Counselor



Tips for requesting documents

Many offenders file complaints with the Public &ss Counselor’s office on the
basis that the public agency did not respond torémriest. In most cases, a public
agency did not receive the complaint. The folloyvare tips for requesting records from
a public agency. While the Access to Public Resohdt does not require all these
actions, they will help in obtaining the recordquested.

Make sure you have the proper agency.
An agency is not required to provide a record iglaot maintain, nor is
the agency required to forward the request to gpeapriate agency. Itis
crucial to ensure the request is sent to the apiatepagency, which is the
agency responsible for maintaining the record yeeks Guessing which
agency is responsible for maintaining the recondegaly will not yield
the desired results.

Have the correct contact information.
Make sure the mailing address is correct. Inesarases, public agencies
do not respond to a request because they simplyotigeceive it. An
agency may require a request be submitted inngritr on a specific form
(I.C. 8 5-14-3- 3(a)(2)), so having the correctnte@t information is
necessary.

Send it to the right person.
It may be helpful to determine to whom the reqeésiuld be directed.
Several public agencies have public informatitiiters or attorneys who
handle public records request. Directing theiesg to this person will
help ensure the timely response to a request.

Do not send record requests to the Public Access Quselor.
The Public Access Counselor cannot find recordsdetermine what
agency may have a record. The Public Access @mmsannot obtain
the record for you from another agency.

Be particular about the records.
A record request must be identify the record(s) ywe seeking with
reasonable particularity. I.C. 8§ 5-14-3-3(a)(1)hisTmeans the requester
must provide as much information about the recadpassible so the
agency can clearly identify what records are beeguested. An agency
may deny a request if it does not know what theiestis asking.

Following these simple tips will help ensure retoequests are received and
documents are provided. They may also help avoidggthrough the formal complaint
procedure.



Purpose for Filing a Formal Complaint

The formal complaint process exists to allow amyspn to seek and receive
interpretation by the Public Access Counselor sties relating to the Open Door Law
and the Access to Public Records Act. The propes@des an alternative to litigation
for retrieving requested records or settling anessom a public meeting.

Common types of denial

The formal complaint process first begins withadleged denial and violation of
the public access laws. Here we address only tbeegs to Public Records Act.
Common types of denials are the following:

v" Wrongly denied records v" Unreasonable amount of time for
v Information incorrectly redacted record production
v" No response from the agency v' Excessive copy fees

Wrongly Denied Records

If an agency denies a record request submittediimg, it must provide the state
or federal law allowing it to deny the record. 18£5-14-3-9(c)(2). If the agency fails to
provide this or you believe the wrong statute wseduto deny your request, you may file
a formal complaint.

Information incorrectly redacted

Another form of denial is when information is inceetly redacted from the
records requested. The agency must also provalsttte or federal law allowing it to
redact certain information. If it does not provithés information, a formal complaint
may be filed.

No response from agency
There are specific time restrictions for agendiedollow when responding to

requests. An agency has seven days after recerpspond to a written request that is
mailed, faxed or emailed. An agency must respoitial w twenty-four business hours to
a verbal or hand delivered request. A response do¢ have to be a production of
records. It can simply be an acknowledgement oéipg of the request. If an agency
does not respond to a request within the alloited frames, a formal complaint may be
filed.

Unreasonable amount of time for record production

There are no prescribed timeframes when the reconast be produced by a
public agency. It has been determined by the PWladimess Counselor that records must
be produced within a reasonable amount of timedasdahe facts and circumstances. If
an agency takes an unreasonable amount of timetuge records, a complaint may be
filed.

Excessive copy fees

The Access to Public Records Act allows a publiernay to set a fee schedule for
copies of records. These fees cannot exceed #teotthe actual cost to the agency of
copying the document and must be uniform for ajuesters. There are some statutes,



like those regarding the records maintained by todkerks and recorders, which allow a
specific amount to be charge for certain documerifsyou believe a copy fee being
charged exceeds what the statute allows, you neag formal complaint with this office.

Prior to filing a formal complaint

The formal complaint process first begins withadleged violation of either the
Access to Public Records Act or the Open Door Lance this occurs, several details
must be considered prior to filing the complaint:

v" Do | have the correct complaint form?

v" Do | have all the necessary information?

v Is my complaint an Access to Public Records ActQpen Door Law

complaint?
v’ Is the complaint within the statutory time limits?

Do | have the correct complaint form?

The Public Access Counselor prescribes a form loielwformal complaints must
be submitted. You must file a formal complaintngsthe formal complaint form. The
Public Access Counselor will not accept a complainthe form of a letter. You may
request copies of this form by writing to the Odfiof the Public Access Counselor. This
form provides space for all the information neceg$ar the Public Access Counselor to
process the complaint and issue an opinion.

Do | have all the necessary information?

All spaces must be completed. You must describelémial of access in the space
on the form. You can use additional sheets if reargs and you can send copies of
documentation like the agency's written denialh& tecord. It is usually not helpful to
explain why the record is needed or to complairualiee agency's conduct, because the
opinion seldom concerns those matters. Any infoionaprovided to the Office of the
Public Access Counselor is considered public recardess a specific statutory
exemption applies.

Is my complaint an Access to Public Record Act or @en Door Law issue?

The complaint must concern an issue that is mlabethe Access to Public
Records Act, Open Door Law, or other public accstsgute. The Public Access
Counselor will not accept complaints dealing wibues outside these areas. Also, the
agency the complaint is against must be a publenag as defined by statute. The
Public Access Counselor cannot accept complaintaingg private agencies or
corporations.

Is the complaint within the statutory time limits?

A formal complaint must be file within thirty daysf the denial of records or
receiving information regarding a meeting heldewgrst or without notice. I.C. § 5-14-5-
7(a). Complaints filed beyond thirty days are ongiy and will be returned.



Why Complaints are rejected or returned

When a complainant fails to provide all the neaggsnformation or follow the
previously addressed guidelines, the complaint beyeturned for more information or
rejected because the complaint does not statetamsabject to the opinion of the Public
Access Counselor.

Rejected Complaints

Reasons complaints are rejected include the foligwi
v" Untimely v Duplicate or similar
v" Not a public agency v’ Issue previously address
v" Not a valid complaint

Untimely

A complaint is considered untimely if it is filedare than thirty days after the
denial occurred. I.C. 8§ 5-14-5-7. The Public Ax€ounselor cannot accept untimely
complaints.

Not a public agency

Because only public agencies are subject to thegscto Public Records Act, the
Public Access Counselor cannot accept complaingnagprivate corporations or non-
profit organizations. An agency must fit the dafom of a public agency in the Access
to Public Records Act. I1.C. 8§ 5-14-3-2(I). Comiasnor corporations that provide
services or conduct business with public agenciesnat necessarily subjected to the
Access to Public Records Act.

Not a valid complaint

The Public Access Counselor cannot accept complamtievant to the Access to
Public Records Act or the Open Door Law. The saoipthe Public Access Counselor’'s
office does not reach beyond public access lawse dffice will not process complaints
regarding treatment or alleged denial of food, ro@dtare or other services provided by
the correctional facility. Those complaints mayrade to the Indiana Department of
Correction Ombudsman Bureau. The Bureau’s comtémimation is as follows:

Indiana Ombudsman Bureau

402 W. Washington St., Room W479

Indianapolis, IN 46204

Tel: (317) 232-3055 Emai®Dmbud@idoa.in.gov

Duplicate or similar complaints

The Public Access Counselor will not accept dupiceomplaints. Once the
Public Access Counselor writes an opinion, thedssuclosed. Duplicate complaints
from the same complainant addressing the same waiu®t be accepted.

Issue previously addressed

Many of the complaints submitted by offenders amailar to other complaints.
The Public Access Counselor will not accept the mglamt, but will respond by
providing a copy of the previously written opinion.



Returned Complaints

Occasionally complaints are filed that cannot beated but also cannot be
accepted. These complaints are returned to theleomant for either more information
or to provide more time for an actual denial towccThe reasons complaints may be
returned include the following:
Improper form
Insufficient information
Narrative is unclear
Request originally sent to wrong agency or address
No actual denial has occurred/Not enough time Hhegssed since
the request

AN NN

Improper Form

As indicated previously in this guide, the Publiccéss Counselor prescribes a
form for submitting complaints. The Office will haccept complaints submitted without
the form. Complaints must be filed on this formorder to provide the Counselor with
all the necessary information.

Insufficient information

It is important for the complainant to provide e information that is requested
on the form. The complaint will be returned if toem is not completed in its entirety.
The Office of the Public Access Counselor doeshaste the resources to research the
contact information for every complaint it receivdsalso is important the information is
provided in the allotted spaces and not only inrtagative portion or on some separate
form.

Narrative is unclear

On the complaint form, there is space to provide Bublic Access Counselor
with details of what occurred. Additional sheetaynbe used if necessary, and copies of
documentation like meeting notices or the agenayiten denial of the record may be
included with the complaint. Please keep the naegats brief as possible. It is usually
not helpful to explain why the record is neededt@rcomplain about the agency's
conduct.

Request originally sent to wrong agency or address

Once a complaint is received, if the Public Acc&sunselor believes the
originally request was sent to the wrong addressagency, the complaint will be
returned. The complainant will be asked to resaitihe request to the proper agency
and/or address. If there is still no response & rquest or a denial still occurs, the
complainant may resubmit the complaint to the @ffa€ the Public Access Counselor.

No actual denial has occurred

A complaint will be returned if the complainant hast allowed a sufficient
amount of time to pass for a denial to occur. Alguagency has seven days to respond
to a request delivered by mail. I.C. § 5-14-3A.complaint may not be filed based on
lack of response before this time limit has passed.



Formal Complaint Process
Once a complaint is filed and accepted, the Pulticess Counselor notifies the
public agency. The agency is given about two wéekespond.

I.C. 8 5-14-5-9 requires the Public Access Cowrséb issue an opinion in
response to the complaint within thirty days ofeigemg it. Due to the volume of
complaints the office receives, the opinions aretppically issued earlier than the due
date.

The thirty day response time means the responsebwilssued by the thirtieth
day and sent as soon as possible after issuarte.ddes not mean the complainant will
receive the opinion on the thirtieth day. It malg a few days to receive the opinion if it
is sent by mail, especially considering deliveryotigh the prison mail system is
generally slower than other mail.

For a quicker response time, a complainant mayestgpriority status for the
complaint and receive an opinion within seven dayser than thirty days. I.C. § 5-14-
5-10. Specific conditions must be met in order for priority status to be granted. The
Public Access Counselor Administrative Rule, 62 I1ACl1-3, states the following
conditions must be met for a complaint to receinerjty status:

(1) The complainant intends to file an action out under I.C. § 5-14-

1.5-7,

(2) The complainant files a complaint about thedret of a meeting or an

executive session of a public agency which hasyebttaken place, or

(3) The complainant files a complaint concerningiide of access to

public records and at least one of the public n@soequested was sought

for use in proceedings of another public agency.

After the response is issued

The “response” the Public Access Counselor pravidecalled a formal opinion.
Once the opinion is issued, a copy is forwardetthéopublic agency. The opinion is also
sent to the complainant, along with a copy of #sponse from the public agency.

All formal opinions are based on the facts presgnto the Public Access
Counselor. The Office does not have the resourcesnduct an extensive investigation
beyond the information provided by the public ageaid the complainant.

The opinions issued by the Public Access Counsateradvisory only. The
Public Access Counselor has no statutory authtwitstompel a public agency to produce
records. Only a court may compel action. The onéthod for forcing compliance by a
governmental agency is to file a lawsuit.

The complainant may send a letter to refute th@iop of the Public Access
Counselor. However, the Public Access Counsel@mdea matter closed upon the
issuance of a formal opinion. Because the counsgdoes only an opinion, there is no
appeal process. Any information filed after thenam is issued will be added to the
complaint file for future reference or public insgen.
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Issues relevant to Offenders

The majority of complaints from offenders agaipsblic agencies regard the time
taken to respond to a request, copy fees for dootgnand the agency wrongly denying
the request. Offenders also request action framPublic Access Counselor, including
requests to obtain documents for them and enftwedctcess to Public Records Act.

Public agencies have seven days to respond tatamwrecords request. I.C. 8 5-
14-3-9. Because of the length of time it takeslraitravel through the prison malil
system, the requester should allow at least thage fibr delivery time on each end of the
request. In other words, it is best to wait astean days before submitting a formal
complaint. As stated previously, this responsesdoet have to be a production of
documents. It can simply be an acknowledgementa#ipt of the request by the public
agency.

Another issue raised by offenders is receiving response from the public
agency. The Public Access Counselor’s office finusny offenders do not have the
correct address for the public agency or even fipgogriate public agency responsible
for maintaining the requested record. A publicraxyedoes not have to respond to a
request it does not receive. It is important teehall the correct contact information so
the requester may obtain the records requested\and the formal complaint process.

The Access to Public Records Act allows for agesi¢o charge copy fees for
records. Many county agencies pass ordinanceshwistablish copy fees. State
agencies are not allowed to charge more than $1@qpy. Some agencies, such as the
county circuit court clerks and county recordeesyenstate laws requiring them to charge
certain fees. Some offenders believe they shoatdbe required to pay for copies of
records because they are indigenthere is no provision in the APRA entitling an
offender or anyone else to copies of public records at no charge.

Many offenders file complaints when their requisssimply denied. Agencies
must withhold some records which are confidentiaklther state statute or federal law.
The Access to Public Records Act also allows fansaecords to be withheld by the
discretion of the agency.

Agencies can also deny a request if the requegtrisiocuments that are not
maintained by the agency. While the agency caarréfe requester to the correct
agency, the agency is not required to do so by |aws the duty of the requester to find
the correct agency in which to send the request.

Offenders often indicate their assumption the eubtcess Counselor can either
grant a records request or compel an agency tagealocuments. The Public Access
Counselor can do neither. Records must be requektectly from the agency that
maintains them. Requests sent to the Public AdCessmiselor will be responded to by a
letter stating the request must be sent to theecbagency. As discussed previously, the
Public Access Counselor has no statutory authtwityompel production of documents.
Only a court may do so.

10



Opinions in response to complaints filed by offends

The Public Access Counselor has previously adddessany issues that are
frequently raised by offenders. This next sectitsstusses several opinions relevant to
offenders’ public access issues.

Receiving copies free of charge

In Opinion of the Public Access Counselor 07-FC-172, the complainant requested
records from the Marion County Clerk. He included affidavit of indigence with the
request and believed he should receive the reamitti®ut paying the copy fees. The
Public Access Counselor stated there is nothinthé Access to Public Records Act
allowing the requester to receive documents freghafge because he is indigent.

Repeated requests

In Opinion of the Public Access Counselor 08-FC-46, the complainant claimed he
was being denied records. The public agency areanvided him with all the records
responsive to his request and the agency did nottana the other records he requested.
The Public Access Counselor stated the public agehnot required to provide more
than one copy of a document nor is it requiredrtmlpce records it does not maintain.

Names of employees of correctional facilities

In Opinion of the Public Access Counselor 07-FC-337, the complainant requested
the names of employees of the Wabash Valley Cooreadt Facility. While the
Department of Correction claimed releasing the rimition would jeopardize the
security system of the facility, the Public AccgSeunselor disagreed. She said the
facility did not have to provide the records be@aspublic agency is not required to
make new documents, in this case a list of empgyeerespond to a records request.

During the 2008 General Assembly session, legidapassed a bill allowing
public agencies to deny offenders records that ewna correctional officer, the victim
of a crime, or family members of a correctionaladfor victim of a crime. It also allows
a public agency to deny a request for records camwg the security of a jail or
correctional facility. This law is effective July 2008.

No records responsive

In Opinion of the Public Access Counselor 07-FC-334, the complainant claimed
he was denied records. However, the public agéoay which he requested records did
not maintain the records. A person must requestrds from the agency which
maintains them. If an agency does not have therdecrequested, it is not required to
provide those records. That is why it is necess$arya requester to know the correct
agency from which to request records.

Agency did not receive request

In Opinion of the Public Access Counselor 07-FC-174, the complainant did not
receive a response from the agency from which lopgested records. The agency
responded to the complaint, stating it never reaxithe request. As stated earlier, an
agency is not required to respond to a requesbes chot receive. Having the correct
contact information is very important.

11



Opinions in response to complaints filed by offends (Continued)

Correctional Facility procedure for requesting Irelso

In Opinion of the Public Access Counselor 08-FC-11, the complainant stated he
did not receive a response. The public agency\thbash Valley Correctional Facility,
stated the request was not received because thelaoant did not follow the correct
procedure for requesting records. A request fgpéction or copying must be, at the
discretion of the agency, in writing on or in arfoprovided by the agency. I.C. § 5-14-3-
3(a)(2). Therefore, if a correctional facility haparticular procedure for requesting
records, it is necessary for the requester tovioito

Frequently Asked Questions

Do | have to file a formal complaint to get assistace from the Public Access
Counselor?
No. The Public Access Counselor can advise yowtalyour rights via the
telephone or by e-maiwfvw.in.gov/pac/contagt In addition, you can send a
letter asking for an "informal inquiry response.”

Can the Public Access Counselor compel productiorf cecords, fine a public official
for withholding a record, or declare a board's acton void?
No. The Public Access Counselor's office is adyismly. There is no authority
for fining a public official who violates the a&s laws. Under certain
circumstances, a court could reverse a decisiodenma violation of the Open
Door Law. The only method for forcing compliancgdgovernmental agency is
to file a lawsuit.

Can the Public Access Counselor provide legal repsentation?
No. The Public Access Counselor cannot providelleepresentation to private
citizens or public officials.

Is there a process to appeal an opinion of the PublAccess Counselor?
No. Because the Public Access Counselor canmapebaction or impose any
sanctions, the Public Access Counselor deems eemcdsed after the issuance
of a formal opinion. Because the counselor issardg an opinion, there is no
appeal process. If there is evidence that mayhgiathe Public Access
Counselor’s opinion, she will review the inforntatiand may make necessary
amendments to the opinion; this is a rare occegen

How long do | have to file a formal complaint?
Generally you must file a formal complaint withinirty days of the denial of
your right to attend a meeting or from the day ywmre denied access to a record.
A complaint filed after this time limit will be deged untimely and rejected.
Compilaints filed before any denial has occurree. filed before the seven day
time limit to respond has passed) will be returnedhe complaint may be
resubmitted once the seven day time limit has jplasse
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Can | be charged for a copy of a record?

For a record from state agencies, the currentlfewed is $.10 per page for 8 %2

by 11 or 81/2 by 14 inch sheets of paper. Otheneige may charge the actual

cost of copying, which includes only the cost of faper and the per-page cost
for use of the equipment to reproduce the recotte &gency cannot charge

anything to allow you to inspect the record. Furtliee agency cannot charge a
fee to search for the record or any fee to examineview a record to determine

whether the record is disclosable. The fee mustrserm throughout the agency

and uniform to all purchasers.
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